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Federal Avi ation Adm nistration,

Conpl ai nant
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V.

FRANK L. MAGNUSSON,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Wlliam R Millins, issued on April 8,
1998, followi ng an evidentiary hearing.' The |aw judge affirmed
an order of the Adm nistrator, on finding that respondent had
violated 14 CF. R 91.111(a) and 91.13(a) in connection with a

formation flight that departed fromWchita M d-Continent Airport

! The initial decision, an excerpt fromthe transcript, is
attached.
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on Decenber 10, 1996.2 No sanction was inposed, as an Avi ation
Safety Reporting Programreport had been properly filed. W deny
t he appeal .

Initially, it is inportant to address what is not at issue
in this case. The Adm nistrator did not charge respondent with
deviating froma clearance instruction issued by air traffic
control (ATC). The Adm nistrator did not charge respondent with
violation of formation flight requirenents or of failing properly
to see and avoid another aircraft, nor did she attenpt to show,

i ndependent of the alleged collision hazard, that respondent
acted carelessly or recklessly. Instead, the only operational
charge brought relates to the alleged collision hazard, and it is
that issue to which we nust focus our attention.

Col I'i si on hazard cases typically have involved two types of
situations: one in which we have relied primarily on the

proximty of the two aircraft to establish the hazard;® and the

2 Section 91.111(a) states that no person may operate an aircraft
so close to another aircraft as to create a collision hazard.
Section 91.13(a) prohibits carel ess or reckless operations that
woul d endanger the life or property of another. The section
91.13(a) allegation has been pleaded not as a separate,

i ndependent charge, but as one that follows automatically from
the section 91.111(a) operational violation. See Adm nistrator
v. Pritchett, NTSB Order No. EA-3271 (1991) at fn. 17, and cases
cited there. Accordingly, there is no need to discuss the
section 91.13(a) charge further.

% See, e.g., Administrator v. Grantham NTSB Order No. EA-4287
(1994) (aircraft wthin approximately 100 feet, and so cl ose that
the people inside could be identified); Admnistrator v.
Arel l ano, NTSB Order No. EA-4292 (1994) (50-100 feet horizontal
proximty; 100 feet vertical proximty).
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ot her where we have also relied on the perceptions of those
involved in finding that a hazard has or has not been created
(al though proxinmty may al so have been denonstrated).* Those
cases in which experienced pilots saw the need to take, and did
t ake, evasive action are typical of the second group. In either
case, when distances are discussed, witness credibility is often
an i ssue.

Respondent was the pilot of the wing (follow ng) jet
aircraft in a two-Cessna Citation formation flight. In
accordance with established ATC procedures, the lead aircraft
mai nt ai ned communi cations wwth ATC, with the wing aircraft
listening. Also in accordance with ATC procedures, the
transponder of the wing aircraft was in the standby position
(thus emtting no signal). The transponder of the lead aircraft
was on.°> Respondent had radi o comunication with the |ead
aircraft, and also was able to communi cate with ATC

The lead aircraft took off first, followed by respondent.
Shortly after takeoff, in the mdst of a directed turn,

respondent | ost sight of the lead aircraft.® The sun was in his

“ See, e.g., Administrator v. Reinhold, NTSB Order No. EA-4185
(1994) (perceptions of experienced aircraft pilot that hazard
exi sted denonstrated by evasive nmaneuvering); Adm nistrator v.
Tamar go, NTSB Order No. EA-4087 (1994) (pilot felt collision

I mm nent and took evasive action).

> The unrebutted record indicates that this is done because two
primary transponder signals broadcasting so close to each other
as formation flight involves cannot be read, or can cause fal se
readings. Tr. at 108, 123.

® The aircraft were first cleared to 230 degrees, and once
ai rborne advised to turn to 270 and soon after to 280 degrees.
(continued.))
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eyes. Respondent proceeded to roll left, to avoid the [ast known
position of the lead aircraft. After doing so, respondent
testified, he saw an aircraft 4-5 mles away that he believed to
be his lead aircraft, and flew towards it. At a certain point,
respondent recognized that the aircraft he was flying directly
towards was not his |ead Cessna, but America West Flight 2897, a
Boeing 737 aircraft. Although how close the two aircraft canme is
t he subject of disagreenent, respondent testified that he then
made a steep, 90 degree banking 2G turn, to avoid the 737.
Respondent then contacted ATC and the lead aircraft, and they al
coordinated a join-up. Respondent believes he was never | ess
t han 1500 feet horizontally and 1000 feet vertically fromthe
737, and radar data was introduced to prove there was al ways a
consi derabl e margi n between t hem

The 737 pilots testified, on the other hand, that they
bel i eved the Cessna cane too close, and they felt in danger. The
non-flying pilot-in-command characterized it as a “near mss,”

Wi thin 400-450 feet horizontally and 100 feet vertically. Tr. at
24, 30. He stated “It was close. It was too close.” Tr. at 32.
Al though in response to a question fromrespondent’s counsel, the

pilot-in-command first said that there was no energency and no

(continued.))

The record establishes only that respondent |ost sight of the
other aircraft somewhere near the tine of the 270 degree
direction and apparently before the 280 degree instruction. Tr.
at 233. Respondent testified that he did not even hear the 280
instruction (Tr. at 248) and did not conplete the turn to 270
(Tr. at 253).
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collision hazard, he later clarified that he felt the cl oseness
was a hazard, even though he didn’t think there would be an
actual collision. Tr. at 37, 60. Hi s concern was captured on
the ATC tape: “that was close ...I could see his smle.”” Exhibit
A-3, at 2209:46 and 2209: 50.

The flying first officer’s immedi ate reacti on was that
respondent was “way too close,” although he was going to m ss
them Tr. at 71. Although he did not react immedi ately and take
radi cal evasive action, he did increase the rate of descent and
turned a little to the left to distance hinself after respondent
flew by. Tr. at 74. The first officer also testified that
respondent at his closest was at a di stance of 400-600 feet
hori zontally and 100 feet vertically. Tr. at 76.

Respondent here suggests that, if the pilots of the other
aircraft did not take evasive action, we should find no collision
hazard. Such a prem se cannot be accepted, however, as often
events occur so fast that we cannot react to themfast enough.
This may have been such a case. That does not negate the danger
that is created sinply by being so close to one another. See

Adm nistrator v. WI I banks, 3 NTSB 3632 (1981) (pilots need to be

able to avoid collision if other aircraft change headi ng towards
t hem respondent would not have been able to, given his close

proximty).

” Thus contradicting respondent’s claimthat the FAA pressured
the two to testify as they did.
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In any case, we find the distance evidence presented by the
Adm ni strator, especially in light of the speed at which the two
aircraft (both jets) were traveling, to be conpelling evidence
that a collision hazard was created. Respondent’s challenge to
the Anerica West crew s eyew tness testinony of those distances
cones in the formof radar data which, he argues, denonstrates
that the two aircraft were never closer than 1/3 mle. Tr. at
282. 8

The radar evidence, however, is entitled to little if any
wei ght, and the |aw judge was correct in rejecting it. During
the crucial period, there was a tine of 36 seconds (on the radar,
bet ween 9:02 and 9:38) where there were no returns for
respondent’s aircraft, and therefore no information about its
position. Respondent’s experts plotted two |ocations on a
straight Iine between the radar returns at 9:02 and 9:38, and
argued that this interpolation denonstrated that the distance
between the aircraft was always nore than the 737 crew testifi ed.
The fault in this attenpt lies in the fact that there is no
evi dence that respondent indeed traveled in that straight |ine.
We know t hat respondent was flying directly towards the 737. W
do not know at what point he veered off, and radar interpol ations
do not tell us. The best evidence of record is the 737 crew s

eyew tness testinony. As pilots they have a better-than-norm

8 Respondent himself testified that he was 1000 feet vertical and
1500 feet horizontal fromthe 737. Tr. at 236. Even this
di stance is problematic at the speeds invol ved.
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ability to estimate distance in the air. Accord Adm nistrator v.

Rei nhol d, supra (parties’ estimates of distances can be nore

accurate, given limtations of radar data).?

Finally, respondent argues that the Admnistrator is to
bl ame for any potential danger because FAA policy requires the
transponder in the wing aircraft in a formation flight to be in
t he standby position. As a result, respondent argues, ATC did
not have respondent as a primary target on his scope. Therefore,
when the two formation aircraft | ost separation, ATC did not know
it.

We can see both pros and cons to the FAA policy, but
regardl ess, respondent failed to take the reasonabl e actions he
was obliged to take that would have elimnated or | essened the
collision hazard. Respondent had a neans of conmuni cating both
with the lead aircraft and wth ATC. He failed to do so, and for
quite sone tinme. Tr. at 234-236. The record (which is supported
by case | aw'®) denonstrates that he should have done so. His
choice -- to try to find the lead aircraft visually, rather than
announcing the loss -- was the proxi mate cause of the event.
That ATC coul d have nmade the first contact and redirected him
had his transponder been on, is not a basis for excusing

respondent’s error of judgnent.?!?

° The point shoul d be obvious, but even one of respondent’s
experts testified that he could not tell in between actual hits
how cl ose the aircraft could have gotten. Tr. at 281.

10 See Administrator v. Hamer, NTSB Order No. EA-3587 (1992).

1 Respondent al so argues that the secondary radar returns for
(continued.))
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ACCORDI NAY, |IT IS ORDERED THAT:
1. Respondent’ s appeal is denied; and
2. The initial decision is affirned.
HALL, Chairnman, FRANC' S, Vi ce Chairnman, HAMVERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

(continued.))

his aircraft were available to ATC, and that the departure
controller failed to nonitor and act on them when the two
formation aircraft diverged. There is absolutely no evidence for
this proposition. Rather, the record uniformy supports the
conclusion that these secondary targets were not picked up during
the crucial period. See, e.g., Tr. at 156-162.



